IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.329 OF 2020

DISTRICT: KOLHAPUR
SUBJECT: COMPASSIONATE
APPOINTMENT

Shri Mohammad Hasan Mhaldar, )
Aged — 29 years, Residing at Plot No.17, )
Aditya Colony, Lakshadweep Vasahat, Kolhapur )... Applicant

Versus

1) State of Maharashtra, )
Through The Principal Secretary, )
Public Health Department, )
Mantralaya, Mumbai - 32. )

2) The Commissioner, )
Commissioner of Social Welfare, M.S. )
3, Church Path, Agarkar Nagar, Pune — 411001. )

3) District Civil Surgeon, )
CPR Hospital, Dasara Chowk. Kolhapur, )
Dist. Kolhapur — 416002. )...Respondents

Smt. Punam Mahajan, learned Advocate for the Applicant.

Smt. Archana B. Kologi, learned Presenting Officer for the
Respondents.

CORAM - A.P. KURHEKAR, MEMBER (J)
DATE : 27.09.2022.
JUDGMENT

1. The Applicant has challenged communication dated 06.06.2020
issued by Respondent No.3 — Civil Surgeon, CPR Hospital, Kolhapur
thereby rejecting his claim for Appointment in group ‘D’ in terms of
recommendation made by Laad Page Committee invoking jurisdiction of

this Tribunal under Section 19 of the Administrative Tribunal Act, 1985.
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2. The Applicant’s father was appointed as Safai kamgar / Sweeper
on the establishment of Respondent No.3 by order dated 21.09.1990. He
took voluntary retirement w.e.f. 12.11.2015. He made an application on
16.11.2015 requesting Respondent No.3 to appoint his son in group D’
in terms of recommendation of Laad Page Committee. On receipt of it,
Respondent No.3 sought guidance from Respondent No.2 - The
Commissioner of Social Welfare Maharashtra State, Pune who in turn
informed to the Respondent No.3 that in terms of G.R. dated 11.03.2016
the recommendation of Laad Page Committee are now applicable to Safai
kamgar / Sweeper falling into Schedule Caste (S.C.) category and the
Applicant being Muslim he does not fall in S.C. category. On the basis of
it Respondent No.3 rejected the claim of the Applicant by impugned
communication dated 06.02.2020. The Applicant has challenged the

same in present O.A.

3. On behalf of Respondent No.1, Respondent No.2 filed Affidavit-in-
Reply inter-alia denying the claim of the Applicant stating that in terms
of G.R. dated 11.03.2016 the appointment in terms of Laad Page
Committee is applicable only to the legal heirs of Safai kamgar / Sweeper
who fall in S.C. category only and the Applicant being Muslim he does
not belong to S.C. category. Respondents thus sought to justify the

impugned communication.

4. Heard Smt. Punam Mahajan, learned Advocate for the Applicant
and Shri A.J. Chougule, learned Presenting Officer for the Respondent.

S. The issue thus pertain to implementation of recommendations
made by Lad-Page Committee, which was appointed by the Government
of Maharashtra in 1972. The said Committee was appointed to study
the conditions of work and employment of Sweepers and Scavengers.
The Committee accordingly submitted report to the Government on

07.01.1975. On receipt of it, the Government in Industries, Energy and
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Labour Department issued G.R. dated 12.08.1975 incorporating the
summary of recommendation amongst others. In Clause No.2, Chapter
VIII, the Committee recommended Succession system known as “Vashila
System” in the recommendations. Para No.2 of the recommendations
about recruitment and appointment is as under :-

“2. Recruitment.-

We recommend that the “Vashila System” under which the near
relative of the sweeper or scavenger is given preference in employment
should be continued and may be extended to the employment of sweeper
and scavengers in Government and private institutions and factories if
necessary by relaxing the recruitment rules through employment
exchanges.

Working lists of leave substitutes should be prepared and the
permanent vacancies should be filled in from them.

Cadre of Leave reserves should be created after studying the
average annual requirement of sweepers and scavengers.

Employment of sweepers and scavengers on contract basis should
be completely abolished if necessary by suitable.”

6. Notably for implementation and recommendation of Laad Page
Committee, Government thereafter from time to time issued various G.R.
and Circulars. Government in Urban Development Department issued
circular dated 11.08.2006 thereby reiterating the recommendation of
Laad Page Committee for its effective implementation in the Municipal
Council and Corporation. Then it comes the circular dated 21.10.2011
issued by Government of Maharashtra, Social Justice as Special
Assistance Department having found that recommendation of Laad Page
Committee are not implemented properly and again issued directions
prescribing 30 days time limit for decision on Application for
appointment to the heirs of Safai kamkar / Sweeper. Then again
Respondent No.2 by communication dated 19.08.2013 again reiterated it
an instructed all Government Departments for effective implementation
of the recommendation of Laad Page Committee making it clear that this

appointment are applicable to Safai kamkar / Sweeper after retirement /
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death / voluntary retirement / retirement on medical ground. Notably
in the said communication it is specifically highlighted that on
recommendation of Laad Page Committee are not restricted to one
particular caste but it applied to all Safai kamgar / Sweeper. The said
communication is it page 20 of paper book. Thereafter again same
decision was reiterated by Respondent No.3 by circular dated

28.03.2015 giving following directions.

9. 8 d yPAfAd Rrereft3idetd arAETH R b 30 feadia e
BTN Aclict AT AT 2.

R. T8 a upl AR Rerlawa dwldst fwifRa see e
ot/ aRumes @R dwna et Feetien s AwE wHaARt A=
ARAGRIE Y 30 Bt ddldd THE B ATd.

3. o8 d upl AfHAN=n Brerelt sidolda slie #Rdl Brdis aRAERR Bl Biue
Sl Jaoldld 3R, A @R & ddl &l Aiz=n Aeifvies usidaAr

feregarl Qwna A,

Q. A =™ a AW JgR faHm A yRUsEp [Gaid € Byl 099
3R R9 @R 099 YN ARAEED A0l 316t HUN-A ARAGR Afel
36 TR A W] AFUR AFL. A AdS TEHRUE ARAGIHIE

3151 HRUAT HA A UR U f&aties 29 3lacier 099 FAR
JAGE HHARL G fear Aaftac fean fawaion sneaen Ratwuga 9
qutell N 3R TAEL FHRUATA A 3. AERIR JAeA 099 G aRABEAD
3ot FgaEidl 90l Aleehles foeblel! evld AL

7. In the mean time, Writ Petition 6155/2012 filed by one Nitin
Chandralika questioning the recommendation of Laad Page Committee
came up for hearing before Hon’ble High Court, Nagpur Bench. In the
said Writ Petition Hon’ble High Court raised question as to whether the
recommendation made by Laad Page Committee for appointment to the
legal heirs of Safai kamgar / Sweeper by way of succession still needs
continuation. Thereon, Government of Maharashtra again took policy
decision by G.R. dated 10.11.2015 and continued to implement the
recommendation of Laad Page Committee. By said G.R it was again
reiterated that no heirs Safai kamagar / Sweeper should be deprived of

getting appointment in terms of recommendation of Laad Page
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Committee and all such claim should be disposed of expeditiously. In
this behalf instruction No.19 of G.R. dated 10.11.2015 is important

which is as follows:-

“9%. TdA THE BEOWR [/HHAR FFUYE  BEHA  BU-AT
FEORE/FAA-AR qRAR ARAULNS  Ggadl v &G,
oA ool IS A ABT BIHRIE/ HAT- AT ARAE 0L AEA.”

8. Then it comes G.R. dated 11.03.2016 issued by Social Justice and
Special Assistance Department which is issued in supersession of G.R.

dated 10.11.2015 and by G.R. following decision was taken.

“%[R"!E[ fotola -

3. s AlA=N RIBRANGAR AGE BEPREN ARAE MG/ FHeS ™ Ada
o Aon-1 fergt Heeta gatdar wa deefi i 90.99.2094 Asttan ena oot
€ BHet Jaia foroter Srelta et doed Aa 3ug :-

9) D!, ABAR JHAGUAl JAA(SED, 3MMe TAWM IJTAAG ABE
FEOREN FImaEd i AR RBRA Datch arRA ugd Yo atley
3quATA A,

R) @ AR Rerel st go awiydt @) den 3R adt Fe:RRda
IR rerel A daft 3@eAE R, RAGAR MFA uRuF®, AHA D
& g g FgEm e . AGE R098/9.8%.00/FEEED . 2
HEBAR! 2098 3T YU et {Heb! BIHA v AT

3)  ABE HHAR FUE A et fha gon-2n 3@t Aatergeit don-a
fFar Fa swaEn e uEdEn sEfta StdFdid R AwE
HHA-TTE ARA bdl lddised A AR Alsterdl cled 20T Aral.

8) Awg f ysrda @ feendld TwE SEeRiEn aRAet dog
RIRGUGH

3. Td Fefta geuEe femt, e -femenTe [eter 3uft Jd w=afeies
TR AN i B2l HREHRUD SiAATSTAN H0 SAEABRE JEA.

9. It is this explicit from the recommendation of Laad Page
Committee as well as various G.R. and circulars issued by the
Government that the scheme was prepared for educational, financial and

social progress of Safai kamgar / Sweeper committee known as Mehtar,
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Valmiki and Bhangi community and said community is treated as
special class irrespective of caste and Religion. It is with this benevolent
object of the social progress and empowerment of the said community
the Government had accepted recommendation of Laad Page Committee
by giving appointment to the heirs of Safai kamgar / Sweeper by way of

succession.

10. Undisputedly, the Applicant’s father was appointed as Safai
kamgar / Sweeper. Respondent No.2 rejected the claim of the Applicant
solely on the ground that in terms of last G.R. dated 11.03.2016 the
appointment is now permissible to Safai kamgar of S.C. category only.
In my considered opinion, such restriction would defeat the purpose of
Laad Page Committee recommendation which are accepted by the
Government and implemented throughout. Religion of the Government
servant is not relevant consideration. All that required to be seen as to
whether the claimant belongs to Safai kamgar / Sweeper committee.
Muslim is Religion and same not to be relevant. The Respondents ought
to have considered that the Applicant belongs to Safaikamgar / Sweeper
community and the same was only to be considered. Therefore stand
taken up by Respondents that the recommendation of Laad Page
Committee are only restricted to S.C. category does not appear sound

and rational.

11. That apart, as rightly pointed out by learned Advocate for the
Applicant, the Applicant’s father took voluntary retirement on
12.11.2015 and applied for appointment to his son on 16.11.2015 i.e.
before the issuance of G.R. dated 11.03.2016 wherein for the first time
this scheme is said restricted to Safai kamgar / Sweeper of S.C. only.
At the relevant time the matter was governed by G.R. dated 10.11.2015
in which clause No.19 it was clearly stated that “IJcdlc ABE BEFANR
|HHAR FFUR BH BRU-AL BRI /FHA-ARN IRARA  dRATEN A Fgaedt
QTSR AeRG, A T IATA A ABE BHANRIE/ HHA-ATEN ARA{G FAGY
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12. Notably in circular dated 28.03.2015 issued by Respondent No.3
also it was clarified that “ciE @ uwt AfFcten RrEReR sidota Aw sRA wraisn

IRARR Bl B S Aot 33, T [HaR a1 &wat et i AgiMoes TBEATAR
e gadt qoad A dt”.  This being the position, the Applicant’s entitlement to
the appointment in terms of Laad Page Committee cannot be taken away
by subsequent G.R. dated 11.03.2016. In this behalf, learned Advocate
for the Applicant rightly referred to the decision of Hon’ble Supreme
Court in (2007) 9 SCC 571 (State Bank of India v/s. Japal Kaur) and
(2015) 7 SCC 412 (Canara Bank v/s. M. Mahesh Kumar) in which it
has been held that the claim for compassionate appointment under a
scheme of a particularly year cannot be decided based on subsequent
scheme or policy that came into force later. Hon’ble Supreme Court
held, matter needs to be decided within the parameters of the scheme
prevailing when application for compassionate appointment was filed
and not as prevailing on the date of decision of Court. Thus, it is no
more res-integra that the relevant date would be the date on which the
application was made by the Applicant and when there was no such
restriction of providing the appointment only to S.C. Suffice to say
right once accrued to the Applicant cannot be taken away or defeated by
subsequent policy. As such, rejection of the claim of the Applicant on
the basis of G.R. dated 11.03.2016 is totally erroneous and
unsustainable in law. Even, assuming that after the implementation of
G.R. dated 11.03.2016, this scheme is restricted only to S.C. Safai
kamgar / Sweeper in that event also there could be no retrospective
effect to the G.R. dated 11.03.2016 and the decision ought to have been
taken in terms of G.R. dated 10.11.2015 which was applicable at the

relevant time.

13. Apart, as rightly pointed out by learned Advocate for the Applicant,
Respondents have appointed legal heirs of Safai Kamgar / Sweeper even
from open category and one of the candidate namely Shri Sanjay
Banshilal Sakal was appointed by order dated 11.03.2016 i.e. after the
implementation of the G.R. dated 11.03.2016. The Applicant has filed
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Rejoinder to that effect and raised issue of discrimination. The Applicant

had obtained this information under R.T.I. Act and details are as under:-

Sr. List of Name Designatio Caste Category Way of Date of
Inform n . s s
No. | o™ Appoin | Joining
receiv tment
ed Sr.
No.
1. 4. | Shri Safaigar | Muslim | Open | Being 20/12/
Kasimbeg Legal 2007
Rajubeg heir
2. 14. | Shri Shaikh | Safaigar | Muslim | Open | Being 13/02/
Sheru Legal | 5009
Shaikh heir
Abdulla
3. 17. | Shri Safaigar | Muslim | Open | Being 11/06/
Ayjajbeg Legal 2009
Muneerbeg heir

4. 24. | Shri Moh. Safaigar | Muslim | Open | Being 11/06/
Jameer Legal 2009
Moh. Azam heir

5. 40. | Shri Sanjay | Safaigar | Hindu Open | Being 19/03/

Banshilal Legal 2016
Sakal heir

6. - Shri Francis | Safaigar | “Pristan | Open | Being 04/03/
Mrisuse Legal 2014
Josef heir

14. Respondents did not depute this position. However, in Affidavit-in-
Rejoinder Respondents sought to contend that this appointment were
made prior to implementation of G.R. dated 11.03.2016. Whereas, one
of the candidate at Sr. 40 namely Shri Sanjay Banshilal Sakal was
appointed by order dated 11.03.2016 which is obviously after
implementation of G.R. dated 11.03.2016.

15. In this view of the matter, in my considered opinion the
impugned order rejecting the Applicant claim for appointment is

clearly unsustainable and liable to be quashed. Respondents
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ought to have considered the Applicant’s claim in reference to G.R.
dated 10.11.2015 and Circular dated 28.03.2015. Hence, the

order.

ORDER

A) The Original Application is allowed partly.

B) Impugned communication dated 06.02.2020 is
quashed and set aside.

C) Respondents are directed to consider the claim of the
applicant in right perspective in the light of
observation made in the order and shall pass order
accordingly within a period of two months. It be
communicated to the Applicant within two weeks
thereafter.

D) No order as to costs.

Sd/-
(A.P. Kurhekar)
Member (J)

Place: Mumbai
Date: 27.09.2022.
Dictation taken by: N.M. Naik.
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